
LANDLORD RISK & LIABILITY

INTRO

The Do’s and Don’ts of Criminal Record 
Screening for Housing Providers

Due to disparities within the criminal justice system, adhering to blanket screening policies that exclude individuals with 
any type of criminal record will inevitably result in the exclusion of a disproportionate number of people of color and 
people with disabilities. In April 2016, the U.S. Department of Housing and Urban Development (HUD) issued Guidance 
to landlords that explains the potential for liability should landlords routinely screen out people with records. This 
Guidance is based on the longstanding legal standard of disparate impact. “A housing provider violates the Fair Housing 
Act (FHA) when the provider’s policy or practice has an unjustified discriminatory effect, even when the provider had no 
intent to discriminate.” This means that cases of discrimination can be filed without hard “proof” that the landlord 
intentionally discriminated, as long as it can be demonstrated that a landlord’s policy or actions had a “discriminatory 
impact.” The following provide examples of instances in which landlords could face legal liability: 

Many landlords conduct criminal background checks as part of typical screening protocols. Any “hits” on an individual’s 
record often means s/he will be disqualified from securing housing. This results in lifetime consequences and housing 
barriers, even for those with simple arrest records that never resulted in conviction. And in the United States having an 
arrest record is as commonplace as having a college degree-- 1 in 3 adults having some type of arrest or criminal record. 
Excluding a third of the pool of potential housing applicants is simply a bad business practice. 

Considering that past interaction with the criminal justice system is a poor predictor of future behavior, blanket screening 
policies or those with unreasonably long look-back periods harm those who pose no future risk and who would otherwise 
have successful tenancy applications. Furthermore, these policies could run afoul of legal civil rights protections. 

Under the Guidance and disparate impact theory, if housing providers cannot prove that 
criminal history screening is “necessary to achieve a substantial, legitimate non-

discriminatory interest,” they are opening themselves up to potentially costly lawsuits.   

• Housing providers can be found liable for direct discrimination if they use criminal background
screening differently for groups protected by the Fair Housing Act, for example by rejecting a
Latino applicant based on criminal background but accepting a white applicant with a similar
background.

• A landlord who denies all applicants with criminal records may not wish to discriminate against 
any protected group; however, due to racial and other disparities within the criminal justice 
system, the landlord consequently screens out a higher number of African American, Latino, 
and applicants with disabilities, and therefore the policy has a discriminatory impact.

• Imposing different conditions or terms to those with criminal backgrounds, such as asking for
higher rents or security deposits, also puts landlords at risk legal liability.
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HELPFUL TIPS FOR CRIMINAL RECORD SCREENING

If a landlord chooses to conduct criminal background check, s(he) should not: 
• Consider juvenile records. 
• Consider records that have been sealed, expunged, or pardoned. 
• Consider arrest records. 
• Utilize blanket criminal record bans that eliminate applicants with any kind of criminal history, 

regardless of crime type and how long ago the crime occurred. 
• Offer different terms or conditions (such as higher rents or security deposit) based on criminal 

background screening. 

Housing providers/ landlords should:  
• Review other aspects of an application, and determine whether or not an applicant is otherwise 

qualified before reviewing criminal records. This is similar to “ban the box” initiatives in the 
employment context. 

• Consider individual factors and circumstances, such as how long it has been since the conviction 
occurred and the severity of the crime, when reviewing criminal histories. 

• Utilize a reasonable “look back” period.  For example, if a person has avoided subsequent criminal 
convictions for a period of three or more years there is decreasing possibility that (s)he will re-offend 
beyond the rate of those who have never been convicted. 

• Allow the applicant to provide “mitigating” evidence such as: 
o Satisfactory compliance with conditions of parole or probation. 
o Letters of recommendation from employers, community organizations, counselors or case 

managers, teachers, community leaders or parole and probation officers who have observed the 
person since his or her conviction. 

o Educational attainment, including vocational or professional training since conviction 
o Active participation in a rehabilitation program. 
o Ongoing attendance at drug or alcohol recovery meetings, including recommendations from a 

person’s sponsor. 

Regardless of the specifics of criminal screening policies it is also vitally important that housing providers 
communicate transparently with applicants about what their screening criteria are. Moreover, the screening 
criteria must be applied equally to all housing applicants so as not to serve as a proxy for race, national origin, 
religion, disability, family status, gender, or sexual orientation discrimination. 

-Get Assistance- 
To get compliance training on the Fair Housing Act or for more information please contact: 

Neda Nozari, ESQ.  
Attorney and Director of Fair Housing 
Open Communities 

847-501-5760 x408

Patricia Fron  
Executive Director 
Chicago Area Fair Housing Alliance 

pfron@cafha.net 

For a more extensive consideration of these issues, with references,  
see “Evaluate the Applicant, Not the Record:   Best Practices for Housing 


